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The Right to Treatment-Some Comments
on Implementationt
Morton Birnbaum*
In May, 1960, an editorial in the American Bar Association Journal
condemned the understaffing and overcrowding that existed in our public mental hospitals as "a wrong which demands correction."' Emphasizing that a legal precedent could work wonders, it strongly advocated
the recognition and implementation of the constitutional right of an
involuntary civilly committed patient in a public mental hospital to
adequate care and treatment. For convenience, this right was called the
right to treatment. 2 Although our society undoubtedly recognized a
moral right to treatment, our law had not recognized this legal right.
Although the need for the right to treatment continued, no court
during the sixties recognized this constitutional concept. 3 On seven sept Adapted from papers presented before the Section of Legal Medicine at the 157th
Annual Convention of the Medical Society of the State of New York, New York City, on
May 15, 1963; a Joint Meeting of the House and Senate Committees on Public Health
and Welfare of the General Assembly of Pennsylvania on Hearings on S. B. 1274 and
H. B. 2218, The Right to Treatment Law of 1968 and S. B. 1275 and H. B. 2117, the Institutional Peonage Abolishment Act, on March 19, 1968; Symposium on Psychiatry and
the Law-Right to Treatment and the Law, at the Veteran's Administration Hospital,
Battle Creek, Michigan, on June 10, 1969; the plaintiff's post-trial brief in Wyatt v. Stickney, 325 F. Supp. 781 (M.D. Ala. 1971) wherein the author was a co-counsel for plaintiffs;
and at a Symposium on the Right to Treatment: Encounter and Synthesis at the Veteran's
Administration Hospital, Leech Farm Road, Pittsburgh, Pennsylvania on November 19,
1971.
* A.B., 1948, LL.B., 1951, Columbia University; M.D., 1957 New York Medical College;
Post-Doctoral Fellow, Harvard University Training Program for Social Scientists in Medicine, 1958-1959. Member of the New York Bar.
1. Editorial,A New Right, 46 A.B.A.J. 516 (1960).
2. Birnbaum, The Right to Treatment 46 A.B.A.J. 499 (1960).
3. The first significant judicial breakthrough in this area came in the landmark case
of Rouse v. Cameron, 373 F.2d 451 (D.C. Cir. 1966) when the United States Court of
Appeals for the District of Columbia, in a decision written by Chief Judge David L.
Bazelon, held that a statutory right to treatment existed under the revisions of the District
of Columbia Mental Health Code. D.C. CODE ANN. § 21-562 (1967). While a statutory right
to treatment was recognized, it was not (and still has not been in my opinion) adequately
defined, effectively enforced and properly implemented. The question of whether there
is a constitutional right to treatment was not decided in Rouse. By deciding that there
was a statutory right to treatment, the Rouse court avoided deciding the more basic issue
of whether there is a constitutional right to treatment. For a comment that this statute
was intended to be merely precatory and not intended to delineate any enforceable
right, see Birnbaum, A Rationale for the Right in Symposium-The Right to Treatment, 57
GEo. L.J. 673, at 752, 758 8c n.23 (1969).

The Rouse case was followed by other cases, such as Nason v. Superintendent of Bridgewater State Hospital, 353 Mass. 604, 233 N.E.2d 908 (1968). It may be said that Nason
recognized a constitutional right to treatment for the criminally committed patient, although it is not entirely clear whether the court relied upon statutory or constitutional
principles in finding a right to treatment. Again, however, the right was not properly
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arate occasions, 4 the United States Supreme Court refused to hear cases
involving the concept, although the facts of inadequate treatment were
clear. 5 For example, the Court persistently refused to hear a Florida case
where there was only one doctor and one nurse for 1,000 patients, where
patients were often not seen by a doctor for more than two years (and were
being brutally assaulted by illiterate aides who were in full charge of
the wards), and where many of the buildings were in a complete state
of obsolescence-some having been built more than 150 years before. 6
In this article, I shall first discuss the need that still exists in the
1970s for the right to treatment. Then I shall review certain recent
developments in the area of recognition of the right and briefly mention methods of defining and enforcing it. Finally, I shall discuss, in
some detail, various aspects of the most complex and most important
problem-implementation of the right.

"A

WRONG WHICH DEMANDS

CORRECTION"

STILL EXISTS

Recurrently, throughout our nation, cases of poor care in public mental hospitals are constantly being brought to public attention. This
proves that these problems are neither new nor limited to a few states.
For example, one still finds ratios of one doctor-usually unlicensed-to
800-900 patients in public mental hospitals in Alabama, Connecticut
and Florida." Massachusetts, a state that was once a leader in the quality
defined, enforced and implemented. For a more detailed discussion see Birnbaum, supra
at 762 & n.32.
4. Donaldson v. O'Connor, 400 U.S. 869 (1970); Donaldson v. O'Connor, 390 U.S. 971
(1968); New York ex rel. Anonymous v. La Burt, 385 U.S. 936 (1966); United States ex rel.
Stephens v. La Burt, 373 U.S. 928 (1963); Donaldson v. Florida, 371 U.S. 806 (1963); New
York ex rel. Anonymous v. La Burt, 369 U.S. 428 (1962) (Douglas, J., dissenting); In re
Donaldson, 364 U.S. 808 (1960).
5. For a description of the obvious injustices that the United States Supreme Court
and respective state and lower federal courts have in effect condoned, see Birnbaum,
Some Remarks on the "Right to Treatment," 23 ALA. L. REV. 623, 635-36 & n.26 (1971),
and Hearings on Constitutional Rights of the Mentally III before the Subcomm. on
Constitutional Rights of the Senate Comm. on the Judiciary, 91st Cong., 1st & 2d Sess. at
41, 45-50, 59, 62 (1970).
6. Committee on State Institutions, Florida Legislative Council, Final Report of the
General Findings Relating to the Conditions at Florida State Hospital and the Alleged
Mistreatment of Patients, May 1, 1961 (mimeographed material).
7. These figures are taken from cases in which I have been involved as a lawyer, either
directly or in a consultant capacity. As an example of how staffing ratios have not essentially changed from 1960 to 1970 (when reinvestigated) see Florida Medical Association,
Report of Florida Medical Association Special Committee to Study Florida State Hospital,
Chattachoochee, April, 1970 (mimeographed material). See note 6 supra.
As the attorney for the petitioners in the cases cited in note 4 supra, I presented both
the 1960 and 1970 Reports in toto in my briefs. Other authoritative studies showing that
mistreatment was part of the daily lives of many of the millions of Americans treated in
the state mental hospitals during the period that the United States Supreme Court con
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of its state hospital care (and still is a leader in the quality of its general
hospitals, medical schools and medical personnel), now leads in the
total number of unlicensed physicians working in public mental institutions who have not even passed an examination to assure both a minimum knowledge of written English and a minimum knowledge of medicine. 8 Pellagra-a vitamin deficiency disease that itself can cause severe
mental illness-is found among patients in all six Maryland state mensidered these cases were also introduced. All the judges (of both the Warren and the
Burger Courts) unanimously overlooked the inhumane conditions, even though the Court
must have considered them in conference-e.g. the defendants, the state mental hospital
personnel, were repeatedly requested by the Court to file opposing briefs to the petitions
for certiorari. Furthermore, on occasion, the Court took up to eight months to deny
certiorari.
In view of the Court turning its back on these millions of Americans, the reader should
not consider it surprising for me to consider as quite puerile the following comments by
one, who as a judge of the Court during this period, participated in condoning, and in
effect, continuing these practices:
Whatever the justification for avoiding decisions on the merits of a case in other
times, the tenor of the modern world demands that judges, like other men, frankly
confront even the most controversial and troublesome judicial problems.
The courts did not invite these cases, but, having been presented with them, they
ought to decide them in accordance with their function as the ultimate guardian of
constitutionally protected fundamental rights. The Court's obligation is to be the
guardian of our constitutionally protected individual liberties. The Justices of the
Court must act forcefully and review scrupulously threatened infringements.
Goldberg, High Court Strength, N.Y. Times, Nov. 17, 1971, § 1, at 47, col. 3. The author
of the article quoted above, Arthur J. Goldberg, is, of course, a former United States
Supreme Court Justice.
8. National Association of State Mental Health Program Directors, ECFMG's (Educational Council for Foreign Medical Graduates) in State Mental Institutions, Study No.
209, March, 1971 (mimeographed material), disclosed that eleven states were employing 439
foreign-trained physicians who had not passed this examination. Five states did not respond to inquiries made for this study, and therefore, the national total may have been
still higher. Massachusetts led the nation with 78 physicians in this category, and Ohio
was second with 71.
To realize the variation that may exist even within a state from hospital to hospital, it
should also be noted that Massachusetts employs these unlicensed physicians to work only in
those hospitals that are not considered to be good enough to qualify for accreditation for
residency training. In view of the foregoing, it is not surprising to find that Massachusetts
is also a leader in another area, i.e. having high level administrative officials in mental
institutions who are not only not psychiatrists, but are not even physicians. Point of View
-Unfilled Top Jobs: Psychiatry's Administrative Crisis, 2 FRONTIERS OF PSYCHIATRY 1
(March, 1972).
A penetrating, but unheeded protest against the hiring of these physicians who have
not passed this examination that assures only a minimum knowledge of both English and
of medicine was made by the Massachusetts Board of Registration in Medicine:
It makes second-class citizens of all patients in state institutions by delegating them
to the care of physicians who have not qualified or cannot qualify to practice in accredited hospitals or privately.
It is a commitment to quantity at the sacrifice of quality in medical care.
It dodges our responsibility for the provision of quality care to those whose care is
the responsibility of the state alone at the same time that huge sums are being spent
to provide psychiatric care for many for whom the state has no direct responsibility.
Letter from David M. Wallwork, M.D., Secretary of the Board of Registration in Medicine,
Commonwealth of Massachusetts, to the New England Journal of Medicine, in 279 NEw
ENG. J. ME. 111 (1968).
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tal hospitals because of inadequately financed dietary programs. 9 Cruel
neglect, and even brutal assaults, of aged, helpless patients by aides are
overlooked in New York. 10
Admittedly, the level of care in many state mental hospital systems is
improving. This improvement, however, should not lead to any false
sense of optimism or security. In summarizing its most recent review of
state and local mental health and hospital programs, the Joint Information Service of the American Psychiatric Service, and the National
Association for Mental Health concluded:
A word should be said about the ranking of the states. In no case
should a high standing lead to complacency. It appears to be the
consensus among mental health professionals that even the topranking state programs fall short of adequacy; consequently, the
rankings should be viewed as extending from 'less than adequate'
downward." (Emphasis added.)
The full extent of the problem can better be appreciated by noting
that while the total number of resident patients in these institutions
decreased from a high of 559,000 in 1955 to 339,000 in 1970, this still
means that one of every 593 Americans was a resident patient in these
hospitals at the end of 1970. Furthermore, in spite of the decreasing
number of resident patients by about 39% from 1955, the real work of
these institutions is increasing. The number of admissions and readmissions, for example, increased from 185,000 in 1956 to about 339,000 in
1970, an increase about 112%. At the same time, the number of discharges increased from 145,000 in 1956 to about 400,000 in 1970, an
9. Psychiatric News (official newspaper of the American Psychiatric Association); May
5, 1971, at 18, col. 4. While the situation as to deficient diets has been corrected for the
time being, Dr. Neil Solomon, the Maryland Secretary of Health and Mental Hygiene,
said that due to reduction of funds for dietary programs in these hospitals, it was impossible to provide an adequate diet for patients in the fiscal year 1971-72.
10. Letter from Naomi Bluestone, M.D. to the New York State Journal of Medicine,
in 72 N.Y. STATE J. Mm. 332 (1972). A personal telephone conversation with Dr. Bluestone
on February 8, 1972, disclosed that she is a ward physician at Manhattan State Hospital,
a New York public mental hospital, where the events related in the letter occurred. Among
the conditions attacked by Dr. Bluestone are: 1) one physician for 250 aged patients;
2) assaults by aides on helpless patients (being observed but going unreported and unpunished); 3) drinking by aides on duty and causing acutely ill patients to go unattended
(and perhaps being a factor in a patient's death); etc.
My own investigations indicate that these conditions may well be the rule, rather than
the exception, in many New York state institutions. In Willowbrook State School; a New
York public institution for the retarded, for example, inquiries in one building alone disclosed that Christmas toys donated by department stores were almost all stolen by aides
the day after delivery. The same investigation disclosed that more than fifty new blankets
given out on one day to helpless retarded children were stolen by employees by the next
day. All of the foregoing incidents went unpunished and uncorrected.
11.
ATION
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increase of 175%.12 From 1968 to 1970 alone, the number of patients
treated annually rose from 800,00 to 850,000.13
The time needed for the daily care of first admissions, readmissions
and discharges of short-term patients (whether acutely or chronically ill)
is more than the time needed for the daily care of long-term chronic
patients. Therefore, the burden on the state mental hospital system that
treats the sickest, the most disabled and the poorest mental patients is
becoming increasingly heavy. This development is occurring in spite of
12. Id. at 9. At present, there is a variation in the rates of public mental hospitalization
from a high of one patient per 223 persons in the general population in the District
of Columbia and one per 271 persons in New York to a low of one patient per 2366
persons in the general population in Utah and one per 2234 in New Mexico. Id at 11.
For a discussion of the socio-medico-legal aspects of the epidemiology of public psychiatric
hospitalization illustrating that such variations from place-to-place and from time-to-time
are a reflection primarily of social factors rather than legal or medical (individual psychopathological) factors, see Hearings on Constitutional Rights of the Mentally Ill before the
Subcomm. on ConstitutionalRights of the Senate Comm. on the Judiciary, 87th Cong., 1st
Sess. at 273, 277-78, 281-82 (1961); Birnbaum. Some Comments on "The Right to Treatment," 13 ARCH. GEN. PSYCHIAT. 34 (1965).
13. Harry C. Schnibbe, Executive Director, National Association of State Mental Health
Program Directors pointed out the significance of this increase in recent testimony before
a congressional subcommittee when he stated:
There is a totally fallacious notion that pervades Congressional committees in the
House and Senate, often fed by misleading assertions and invalid assumptions offered
by Department of Health, Education and Welfare witnesses, and usually seconded by
gullible organizations who are disinclined to do much independent thinking,--there
is a fallacious notion that the state mental hospital system is now being supplanted
by other programs and that the system is declining and will soon be dissolved into
something else.
The next logical conclusion, after assuming the above premise to be correct, is to
reduce or eliminate any funding that supports the state hospital system.
I think we should get the record straight.
If any witnesses come before you (HEW or public) and state, or imply, that any
particular federal program that they are touting is causing a nationwide reduction in
the functioning of the state hospital system-then they are either fools or liars.
The state hospital system is growing, not declining.
Mr. Chairman, I am not prepared to argue the merits of continued expansion of the
state hospital system.
That is for the medical scientists to judge.
I merely wish to point out certain irrefutable facts about the mental health care
system in the United States and then ask that the members of Congress view the situation objectively, with their eyes open, and provide federal help where it is needed,
and not be misled into erroneously thinking that the mental hospital system at this
moment is either (1) not viable and not in need of support, or (2) is not worthy of
support.
Let's look at the facts.

The total number of patients treated last year was 857,510 . . . . (Emphasis in
original).
National Association of State Mental Health Program Directors, The U.S. Congress, Testimony of National Association of Directors of State Mental Health Program Directors on
FY 1972 H.E.W. Appropriations, June 14, 1971, before the House Appropriations Subcomm. on HEW, Witness . . . Mr. Harry C. Schnibbe, Executive Director (mimeographed
material).
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the continuing increase in the number of community mental health
centers and the number of beds in the psychiatric units of general
14
hospitals.
At this point it should be noted that no blanket adverse criticism
of any public mental hospital personnel is intended by comments in
this article. The inadequate care too often given in these institutions
is not primarily their doing, but is primarily attributable to American
society as a whole. One must be grateful rather than critical of the large
numbers of conscientious personnel who continue to work in public
institutions under trying conditions.
In summary, the 850,000 Americans treated annually in our state
mentals hospitals have been, and remain, the primary unsolved national
problem in the delivery of adequate health care. A solution to the
complex problems involved in providing proper care in these hospitals,
however, may be evolving from certain recent legal developments.
A

RIGHT WHOSE TIME HAS COME?

In March, 1971, in the case of Wyatt v. Stickney,1 5 United States
District Court Judge Frank M. Johnson, Jr., in a class suit involving
more than 5,000 patients in a state mental hospital in Alabama, held that
involuntary civilly committed patients are entitled to adequate care and
treatment, or else they are being deprived of their liberty without due
process of law as required by the fourteenth amendment to the United
States Constitution. A significant breakthrough in the case occurred
when the defendants, led by Dr. Stonewall B. Stickney, the Alabama
Mental Health Commissioner, conceded at the outset of the proceedings
that the patients had such a right.16 Wyatt marked the first time an
14. For the most recent comprehensive statistical data on all types of mental health
facilities in the United States, see the annual publication NATIONAL INSTITUTE OF MENTAL
HEALTH,

NATIONAL

CLEARINGHOUSE

FOR MENTAL

HEALTH

INFORMATION,

MENTAL

HEALTH

FAcrlTIES REPORT (1969).

15. 325 F. Supp. 781 (M.D. Ala. 1971).
16. This fundamental concession by the defendants was not mentioned in the decision,
but should not be overlooked. In every previous case where the plaintiffs had contended
there was a constitutional right to treatment, the defendants had denied that this right
existed.
For a further discussion of various factors and developments in Wyatt not contained
in the official reports, see Comment, Constitutional Law-Due Process-A State Mental
Institution Is

Constitutionally Required to Provide Adequate Medical Treatment for

Patients Involuntarily Committed, 23 ALA. L. REv. 642 (1971).
Future commentators on the right to treatment concept will undoubtedly cite only the
opinion of the Wyatt court. Completely forgotten and overlooked will be the herculean
(and completely novel) actions and efforts of George Dean, chief attorney for the plaintiffs,
in first initiating the lawsuit and then continually prodding the court to expand the scope
of its decision. Only a practicing lawyer will appreciate the time, money, and physical and
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American court not only clearly recognized this right, but also the first
time that American public mental hospital personnel have agreed during litigation that their patients have this right.
In subsequent orders, the scope of the hearings was extended to include the other Alabama public mental hospital and the state institution
for the mentally retarded. It should be noted that problems of the retarded are very similar to, and interrelated with, that of mental hospital
patients. 17 Therefore, all patients, both voluntary and involuntary, in
the state mental hospitals and the state school for the retarded in Alabama, were included in the court's order.
It is important to realize that an improvement in conditions will
benefit others in addition to the type of involuntary patient who initiates
litigation to enforce the right to treatment.18 Also benefited will be the
mental effort that Mr. Dean and two associates, Reber Boult and Jack Drake, dedicated
to this matter over the last two years. They believed-as apparently the learned and
humane judges of the Burger and Warren Courts did not (see notes 4, 5 and 7 supra)that this was "a wrong which demands correction."
17. As of 1968, there were approximately 145,000 residents in state schools for the
retarded in America. Patients in Public Institutions for the Mentally Retarded-1968,
MENTAL HEALTH FACILITIES REPORT, supra note 14. (Unpublished data for administrative
use only and subject to correction upon publication.)
As state schools for the retarded are usually under the same jurisdiction and receive
funds from the same state agency as do state mental hospitals, it is not unexpected that
the same conditions of overcrowding, understaffing and generally poor care are often
prevalent. Although these conditions are usually not corrected, the need for improvement
is neither unknown nor overlooked. This can be seen in a recent comment in The Presidential Committee's Report on Mental Retardation in 1970 which advocated certain
changes:
When these changes are made a part of the life of each retarded person who requires care away from home, we will have triumphed over the institutionalized dehumanization and neglect to which we have so long relegated many of our mentally
retarded under the guise of care and concern.
Fourth Annual Report of the President's Committee on Mental Retardation-1970"s-The
Decisive Decade 1 (1970).
After the usual precatory phrasing requesting improvements in both the quality and
scope of the facilities for the retarded, the PresidentialReport failed to discuss the problem
of where to obtain funds for the implementation of these suggested improvements. The
value of the expansion of the concept of the right to treatment to the patients in our
state schools for the retarded as a significant means of improving care in these institutions
has been repeatedly suggested. Birnbaum, Eugenic Sterilization-A Discussion of Certain
Legal, Medical and Moral Aspects of Present Practices in Our Public Mental Institutions,
175 J. AMER. Ma. Ass'N. 951 (1961); Hearings, note 12 supra, at 281; Birnbaum, note 12
supra, at 44.
18. Until the Wyatt case, a civilly committed patient who had not murdered, robbed,
raped or assaulted another-either prior to, or during, his hospitalization-was unable to
have his constitutional right to treatment recognized by any court. Among the civilly
committed, it has been the paranoid schizophrenic patient who has brought, and probably
will continue to bring, this question before a court.
By contrast, as shown by the Rouse and Nason cases, the courts have often been willing to
listen to the complaints of common criminals-usually psychopaths-who have murdered,
robbed, raped and assaulted others (either while they were civilly committed, or before
they were criminally committed). For an adversely critical comment on the overwhelming
priority accorded by lawyers-and therefore, by judges-to the criminally committed
rather than to those civilly committed who have committed no criminal act either before
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more regressed and seriously disturbed patient who constitutes the
overwhelming majority of the hospitalized mentally ill, and whowhether voluntarily or involuntarily hospitalized-usually accepts very
poor care without any significant complaint. If one appreciates the extent and the nature of the problem posed by these seriously disabled
regressed patients-as well as by the helpless aged, the mentally retarded,
the severe epileptics and other neurologically disabled, and the other
severely physically disabled who also form a significant portion of public
mental hospital patients-one can understand why I have advocated
objective institution-wide standards as the initial and primary method
of defining the right. 19 By contrast, those-usually lawyers-who concentrate on the small minority of involuntary patients who may litigate
this right tend to emphasize individual subjective standards as the
20
primary method of definition.

Recognition of the right is child's play compared to the problems now
being faced by the court. In hearings currently undcrway, th

defining, 2'

W.yat

enforcing,22

and implecourt is wrestling with problems of
menting the right to treatment.
In order to appreciate the significance of recognizing the right, and to
clarify some of the difficult problems involved in defining, enforcing and
implementing the concept, it is necessary to discuss the right in terms of
a wider context.
or during their periods of hospitalization, see Birnbaum, Some Questions That a Lawyer
May Ask a Psychiatrist Concerning "The Psychopath Before the Law," 261 NEw ENG. J.
MED. 1220 (1959); Birnbaum, "Primum Non Nocere:" How to Treat the Criminal Psychopath, 52 A.B.A.J. 69 (1966).
19. For the most detailed and most recent discussion of these objective institution-wide
standards, see Birnbaum, note 5 supra.
20. In the Rouse decision, Judge Bazelon indicated that the hospital must show "the
suitability and adequacy of the . . .therapy for this petitioner." Rouse v. Cameron, 373
F.2d 451, 459 (D.C. Cir. 1966) (emphasis in original). For a further discussion on the use
of individual subjective standards, see Halpern, A Practicing Lawyer Views the Right to
Treatment, in Symposium-The Right to Treatment 57 GEO. L.J. 673, 782 (1969).
For an adverse criticism of individual subjective standards, see Birnbaum, note 3 supra,
at 757-63.
21. At recent hearings held in the Wyatt case on February 3rd and 4th, 1972 (primarily
to aid the court in defining the right as to public mental hospital patients), some of the
nation's leading experts took the time to travel to Montgomery, Alabama, to testify. Dr.
Jack R. Ewalt, Chairman of the Department of Psychiatry at Harvard University, was
the chief witness for the plaintiffs. Dr. Karl Menninger of the Menninger Clinic was the
chief witness for the defendants. The testimony of these and other witnesses, in my opinion,
complemented rather than opposed each other. For details on their testimonies, see N.Y.
Times, Feb. 6, 1972, § I at 49, col. 3.
22. For discussions of some of the problems involved in enforcement, see Comment,
note 16 supra; Birnbaum, note 2 supra, at 503; and, Birnbaum, note 3 supra, at 756 & n.20.
23. For discussions of the problems involved in implementing the right, see Bazelon,
Implementing the Right to Treatment, 36 U. CHI. L. REv. 742 (1969); and Katz, The Right
to Treatment-An Enchanting Legal Fiction?, 36 U. CHI. L. REv. 755 (1969). Neither discussion, however, is realistic for neither article answers the question where the money or
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PLACE OF RIGHT TO TREATMENT IN MENTAL HOSPITAL LAW

In the field of mental hospitalization, the traditional and primary
concern of substantive law involves two questions: (I) Is the person
mentally ill; 24 and (2) If so, should he be hospitalized, or continue to be
hospitalized (either voluntarily or involuntarily), or should he be placed
in an alternative extra-hospital facility? Alternative facilities include a
patient's home, foster-home or other local residential facility, an old-age
or nursing home, and prisons and reformatories, among others. 25 Another alternative, of course, is that he be allowed to roam the streets

completely unsupervised. The procedural questions in this field involve
the formal and informal problems associated with voluntary and involuntary hospitalization.

28

The fundamental innovation of the recognition of the concept of a
right to treatment is that the additional question of adequate care is
presented as an item of primary concern. Accordingly, if the thinking
underlying Wyatt and similar cases is followed in future decisions, the
primary determinations of substantive law will involve the questions:
the personnel will come from. For some answers to these questions, see discussion in the
text infra, p. 590.
24. As one who practices two disciplines, law and medicine, it has always been amazing
to me how frequently the members of one profession do not appreciate even the simplest
difficulties of the other profession, e.g. definition of terminology. Judge Jerome Frank
observed this when he commented:
We would smile (I trust indulgently) at psychiatrists who thought that most legal
terms possess clear precise stable meanings, easily to be learned by thumbing a few
judicial opinons and a legal dictionary. Why should we hope to escape the smiles of
psychiatrists if we behave similarly vis-a-vis psychiatry? And why should we assume
that psychiatrists have successfully overcome the semantic difficulties we and all other
humans (except perhaps mathematicians) have never surrmounted?
United States v. Flores-Rodriquez, 237 F.2d 405, 416 (2d Cir. 1956). Before a lawyer makes
further adverse comment on psychiatry's inability to define to the lawyer's satisfaction
everyday psychiatric terms such as "mental illness," "psychosis," "schizophrenia," "psychopath," etc., the lawyer should reflect on the law's inability to define many of its everyday
legal terms.
25. I am constantly amazed that men like Thomas Szasz overlook the distinction that
persons are hospitalized not primarily because they are mentally ill, but primarily because
the patient, his family or the community believe that the mental hospital is preferable to
alternative facilities. See T. SzAsz, LAw, LIBERTY & PsYcnATRY (1963).
26. While conventional psychiatric thinking stresses the importance of voluntary
rather than involuntary hospitalization, it should be realized that involuntary hospitalization is often necesary for the patient's benefit:
While denial of illness is a problem present in all areas of medical care and hospitalization, it is especially common in psychiatric hospitalization and is a significant and
complicating factor. Quite often, however, a demand to be "forced" into the hospital
is a disguised wish for care. Every effort should be made to help the patient enter the
hospital voluntarily. But even when certification is unavoidable, the patient should be
helped to understand the reasons and goals of hospitalization. The admission procedure itself can be therapeutic if done properly.
GROUP FOR THE ADVANCEMENT OF PSYCHIATRY, COMMITTEE ON THERAPEUTIC CARE, CRISIS IN

PSYCHIATRIC HOSPITALIZATION 71 (March, 1969).
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(1) Is the person mentally ill; (2) If so, should he be, or continue to be,
hospitalized, either voluntarily or involuntarily, or should he be allowed
to remain in, or be placed in, an alternative extra-hospital facility; and,
(3) If the person is to be hospitalized, or is to continue to be hospitalized,
will he receive adequate care and treatment in the hospital?
I have discussed the need for the right to treatment, have reviewed
some recent developments in the field, and have briefly mentioned
several aspects of problems involved in defining and enforcing the concept. I should now like to discuss various aspects of the most complex
and important problem in the area-implementation of the right.
IMPLEMENTATION

OF THE RIGHT

Contrary to views expressed in the general media and in medical and
legal literature, personnel are available and funds can readily be made
available, to provide adequate care and treatment in our public mental
institutions. The only prerequisite is that a decision be made by our
society to provide this level of care. The state mental hospital system
now treats 850,000 Americans annually and will continue to treat an
equally significant number in the forseeable future. The medical and
social needs of these patients are present needs for proper care, and their
constitutional rights to this care "are ... present rights ... and, unless
there is an overwhelming reason, they are to be promptly fulfilled." 27
To rebut any conventional notions that the right to treatment cannot
be implemented, I shall endeavor to prove three general propositions:
(1) Adequate numbers of properly trained personnel are available to
properly staff state mental hospital systems; (2) Sufficient funds are
readily available for proper staffing, physical facilities and general care
if our society views the problem realistically and fairly; (3) Available
alternative extra-public mental hospital facilities do not offer proper
alternatives, at present, to the problem of providing adequate care for
the many thousands of Americans currently treated in state mental
hospital systems every year.
I.

ADEQUATE NUMBERS OF PERSONNEL ARE AVAILABLE

In a typically iconoclastic comment, Dr. F. Lewis Bartlett, a Pennsylvania state mental hospital ward psychiatrist, pointed out:
27. Watson v. Memphis, 373 U.S. 526, 533 (1963) as quoted in Wyatt v. Stickney, 325
F. Supp. 781, 784 (1971).
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Although staffing state hospitals with qualified physicians has
always been declared impossible, the fact remains that the proposition has never been tested.
Today, when membership in the American Psychiatric Association exceeds 15,000, there are fewer members working full time in
state institutions than when the membership was 4,000. The reasons
for this are readily apparent: since World War II, psychiatric leadership has made the attractions of practice, largely with selfdesignated patients, more rewarding than the professional treatment
of the severely ill; and conversely, practice in a state hospital is less
rewarding, for a doctor's position is socially and professionally
denigrated by low professional standards and by appropriately low
pay scales. Furthermore, hospital professional procedures are dictated by anachronistic policies necessitated by traditional staffing
deficiencies. Gresham's Law applies: poor doctors and poor procedures drive out good doctors and good procedures.
The direction of state-hospital staffing could be reversed through
the integration of state hospitals with community health centers.
It is mandatory that this be based on common professional standards and salary scales that community goals will determine as
adequate to attract and reward clinically oriented psychiatrists.
Furthermore, an integration of services will broaden the effectiveness of both community-situated and hospital psychiatrists and,
permitting treatment in continuum, will be professionally more
2
satisfying than the present medical dichotomy permits for either.
For the 339,000 resident patients in public mental hospitals, various
professional and non-professional personnel are needed. One of the
scarcest type of personnel is said to be the physician, in particularthe psychiatrist. If one psychiatrist were to be employed for every 40
patients, a total of approximately 8,500 psychiatrists would be needed
for ward care, plus an additional 500 or so for supervisory administrative
tasks.
There are now a total of 20,389 psychiatrists in this country, plus
3,870 in residency training. 29 This means approximately one-third of our
psychiatric manpower are needed to staff these hospitals properly. Admittedly, American psychiatrists have different social and medical
traditions than those of countries such as Great Britain, where most
psychiatrists have always worked with psychotic patients in public
mental hospitals.3 0 Even with improved salaries, therefore, it might not
28. Bartlett, Present-Day Requirements for State Hospitals Joining the Community,
276 NEw ENG. J. MFa. 90, 93 (1967).
29. Division of Manpower Research, American Psychiatric Association, U.S. Psychiatric
Manpower Pool by State as of July 1, 1971 (mimeographed material).
30. For recent data on the staffing of these hospitals, see DEPARTMENT OF HEALTH AND
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be possible to recruit an adequate number of psychiatrists. 3' Nevertheless, there are approximately 290,000 other physicians in this country.
It would not be impossible to get qualified physicians to work in mental
institutions by raising financial incentives and working conditions to
levels realistically competitive with private practice. 32 Similar data can
be marshalled for nurses, psychologists, social workers, occupational
therapists and other professional personnel, as well as for aides and
other non-professional personnel.33
II.

SUFFICIENT FUNDS CAN BE MADE AVAILABLE

A problem that faces every state is how to maintain and improve the
level of care given to state mental hospital patients. The most obvious
solution-to increase state taxes so as to provide supplemental funds
for these institutions-is not politically desirable. To deprive another
essential state function, e.g., education, oI equally necessary f.. s I
just as undesirable.
Another solution that has been proposed is to decrease both the number of resident patients and the total number of patients treated annually, while maintaining the current level of state expenditures. This
SOCIAL SECURITY, THE FACILITIES AND SERVICES OF PSYCHIATRIC

HOSPITALS IN ENGLAND AND

WALES 1969 (Statistical Report Series No. 10, 1970). For another report showing that Great
Britain places a significant portion of its best medical manpower in its public mental
hospital system, see Department of Health and Social Security of Great Britain, Statistics
and Research Division, Hospital Medical Staff-England and Wales, National Tables, 30th
September, 1970 (January, 1971) (mimeographed material).
31. For a report on a National Institute of Mental Health study showing that most
psychiatric trainees are federally subsidized during their training, but then go into private
practice where their time and talents are available only to a small elite at the upper end
of the socio-economic and intellectual population, see Secret Memos on NIMH: Split Fiscal
Personality, MEDICAL WORLD NEWS, Nov. 19, 1971, at 27.
An example of this maldistribution is that 85 highly qualified psychiatrists are located
in only three neighboring buildings on one block in the upper east side of Manhattan.
Paper delivered by Arthur M. Sackler, M.D. and Nicholas C. Russell, M.D., Psychiatric
Therapy: 1970-An International Survey, at the Third International Congress of Social
Psychiatry, Zagreb, Yugoslavia, Sept., 1970.
32. For the number and distribution of physicians in the United States, see J.N. HAUG,
G.A. ROBACK & B.C. MARTIN, DEPARTMENT OF SURVEY RESEARCH, CENTER FOR HEALTH
SERVICES RESEARCH AND DEVELOPMENT, AMERICAN MEDICAL ASSOCIATION, DISTRIBUTION OF
PHYSICIANS IN THE UNITED STATES, 1970--REGIONAL, STATE, COUNTY, METROPOLITAN AREAS

(1971).
For studies showing that the United States has more than enough physicians, hospital
beds and health care personnel to meet its needs and that the primary difficulty in providing adequate care is the oversupply of personnel and facilities concentrated in the
wrong places, see E. GINZBERG and M. OSTOW, MEN, MONEY AND MEDICINE (1969); and,
STATE OF NEW YORK, GOVERNOR'S STEERING COMMITTEE ON SOCIAL PROBLEMS,
REPORT OF THE GOVERNOR'S STEERING COMMITTEE ON SOCIAL PROBLEMS ON

PRELIMINARY
HEALTH AND

HOSPITAL SERVICES AND CosTs (April 15, 1971).
33. For additional data, see MANPOWER FOR MENTAL HEALTH (F. Arnohoff, E. Ruben-

stein & J. Speisman eds. 1969).
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solution is not thought to be practical as it often places an equally
expensive financial burden on the, alternative extra-public mental hospital facilities, and may also place an additional social burden on the
patient's family and community.
As a revenue raising measure, some have suggested increasing the
efficiency of collections from the patient and his family's funds (and
pension and insurance plans, if any), from Social Security Administration, Veterans Administration, Medicaid, Medicare and other govern84
ment plans, and from other third party sources. Such funds are limited,
and as a practical matter they usually go directly into a state's general
funds. There is no assurance that, if increased, such funds will be used
to supplement present appropriations for the state mental hospital
system. 85
The use of a judicial financing order to implement a judicial decision
enforcing a constitutional right is a relatively novel solution with very
limited prior use. It has received only rare comment in spite of its
obvious importance:
Virtually every new major decision concerning civil rights or
criminal procedure imposes an obligation upon state or local governments to provide funds or to provide a service which requires
the expenditure of funds in a particular way. Such an order, although given within the Court's substantive authority, will have no
effect if the Court does not possess the power to impose financial
obligations upon a party to enforce compliance with the judicial
order.8 6
As the most realistic, rational, and fairest solution to the problem of
providing adequate funds to implement the right to treatment, I have
advocated the use of federal funds to supplement present state appropriations. While this suggestion may have been somewhat novel when
first advocated in the 1950's,3 7 with the major entrance of the federal gov34. Bartlett, note 28 supra, at 91; and Birnbaum, note 5 supra, at 630 & n.17.
35. For a discussion of how third-party payment-in particular the limited Medicare
and Medicaid payments-for state mental hospital patients may or may not go to improve
the care of these patients, see An Address on Psychiatric Care in Federal Health Insurance
Programs by Howard N. Newman, Commissioner, Medical Services Administration, Social
and Rehabilitation Service, U.S. Dept. of Health, Education and Welfare delivered at
Annual Conference of The National Association of Private Psychiatric Hospitals, January
26, 1971, Key Biscayne, Florida (mimeographed material).
36. Note, Enforcement of Judicial Financing Orders: Constitutional Rights in Search
of a Remedy, 59 GEo. L.J. 393 (1970).
37. Birnbaum, The Right to Treatment, in Collected Papers By The Fellows Of The
Harvard University Training Program For Social Scientists In Medicine, 1958-9 (1959)
(mimeographed material) available in library of Department of Social Relations of Harvard
University; and, Birnbaum, note 2 supra.
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ernment on the national health care planning and funding scene in the
1960's (primarily through Medicare 8 and Medicaid3 9 legislation), the
suggestion is conventional in the 1970's. I suggest 40 that as the primary
method of providing adequate funds for proper care in public institutions, we end the exclusion of almost 90% of the 850,00 Americans
treated annually in these hospitals from the benefits of Medicare and
Medicaid legislation. Such a result should preferably be reached through
legislative initiative, but if necessary through a lawsuit.
The Medicare/Medicaid exclusion is usually overlooked or is simply
accepted both in the general press and in the medical literature. Adverse
criticism is very rare. Legal literature has been similarly silent. The
exclusion appears never to have received any comment-either in a case
or a periodical. It is not surprising, therefore, to find that the constitutional question that I raise is one of first impression.
The often impoverished public mental hospital patient is specifically
42
41
excluded from general coverage under our Medicaid and Medicare
legislation, except for comparatively minor exceptions. 43 These excep38. For the Medicaid statutes, see 42 U.S.C. § 1396(a)-(g) (1970).
39. For the Medicare statutes, see 42 U.S.C. § 1395(a)-(1l) (1970). Medicare went into
effect in July, 1966.
40. Letter of January 17, 1972 from Morton Birnbaum, M.D. to The Editor, N.Y. Times,
January 30, 1972, § 4, at 12, col. 5.
41. 42 U.S.C. § 1396(d) (1970). Definitions-Medical assistance. For purpose of this sub
chapter(a) The term "medical assistance" means payment of part or all of the cost of the
following care and services ....
(15) . . . [E]xcept that such term does not include(B) any such payments with respect to care or services for any individual who has
not attained 65 years of age and who is a patient in an institution for tuberculosis
or mental diseases. (Emphasis added.)
For patients under 65 who are eligible for Medicaid assistance, there is no time limitation
for psychiatric treatment in general hospitals with in-patient psychiatric services.
42. For a general discussion of the Medicare and Medicaid provisions available for
the provision of psychiatric care for those over 65, see Rice, Knee & Conwell, Financing
the Care of the Mentally Ill under Medicare and Medicaid, 60 AMER. J. PUB. HEALTH
2235 (1970).
For patients over 65 who are eligible for Medicare hospital and medical benefits, psychiatric treatment in general hospitals with in-patient psychiatric services has no time
limitations. Treatment in psychiatric hospitals is limited to a total of 190 days. Admittedly,
the definition of a psychiatric hospital includes public and private hospitals; however, it
requires what is defined as active psychiatric treatment in a psychiatric hospital, 42 U.S.C.
§ 1395(x)(f) (1970), and does not pay for custodial care, 42 U.S.C. § 1395(y)(9) (1970).
Medicare legislation, therefore, benefits primarily the over 65 years of age patient in a
psychiatric ward of a general hospital rather than the typical state hospital patient who is
over 65.
The basic fallacy of this type of thinking is that most patients over 65 in our state
mental hospitals (who are often physically as well as mentally disabled) primarily require
decent custodial care for their physical illnesses rather than active psychiatric care.
43. Supplemental funds under Medicaid are available under limited conditions for
certain patients over 65 in state mental hospitals under the Long Amendment, 42 U.S.C.
§ 1396(a) (20).(22) (1970).

592

Observations on the Right to Treatment
tions are all applicable only to certain patients over 65 years of age, and
amount to less than 10% of the patients treated annually in the state
mental hospitals.

44

By contrast, the usually less sick, usually less disabled and usually
wealthier mental patients in the psychiatric units of general hospitals
(if they qualify for Medicaid and Medicare benefits) can receive the
same comprehensive benefits available for public, voluntary and private
hospital medical and surgical patients. 45 Furthermore, since many
voluntary and private hospitals are affiliated with a general hospital (and
are then considered as a psychiatric unit of a general hospital) such
patients can also qualify for Medicaid and Medicare benefits.
Medicare is the federal program for payment for medical care for
persons over 65 years of age. It pays from 80-100% of the cost of any item
of medical care if this type of care is included under the program. It is
fairly comprehensive in many areas of health care and is available to all
over 65 who qualify, 46 independent of one's wealth.

Medicaid is the federal program for payment for medical care depending upon financial need. It covers all ages and can supplement Medicare
payments for those over 65 if these persons have inadequate funds for
needed care. It requires state contributions of from 25-50% of the total
expenditures varying with the wealth of the state, e.g., Alabama, a
poorer state, contributes only 25% while New York, a wealthier state,
contributes 50%. It is available to all whom the individual state considers cannot meet the cost of needed medical care. Medicaid can comprehensively cover all included services and pay up to 100% of the cost
if needed. Individual states can limit the scope and coverage of the
various services.

47

In 1970, the federal government spent almost $11 billion for Medicare
Patients eligible are those who have no funds of their own, and who are not eligible
for Medicare either because they never qualified for Medicare or because they may have
exhausted their total Medicare benefits of 190 days since they became 65. Eligibility for
Medicaid as for Medicare, however, still requires that the state hospital qualify as a
psychiatric hospital offering active psychiatric treatment rather than as a state mental
hospital offering only custodial care and care for physical illnesses-no matter how adequate
is this latter type of care.
44. Although approximately 20 percent of the resident patients in state mental hospitals
are over 65, see MENTAL HEALTH FACILmES REPORT, note 14 supra, they constitute less
than 10 percent of the 850,000 patients treated annually in these institutions. As these
patients are less frequently discharged, as compared with the under 65 group of patients,
and as the patients over 65 require and primarily receive custodial care, the total cost
of caring for such patients is approximately 10-15 percent of total state expenditures. See
Newman, note 35 supra, for a discussion of these expenditures. See also note 49, infra.
45. Rice, Knee & Conwell, note 42 supra, at 2236.
46. Id. at 2236-37.
47. Id. at 2243-44. See also Newman, note 35 supra.
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and Medicaid programs. 48 Only slightly more than $200 million 9 of this
expenditure was applied towards the total $2 billion annual state expenditure supporting the public mental hospital system. 50 If public
mental hospital patients were included under the Medicare and Medicaid programs-as are all other hospital patients-the federal contribution towards the state mental hospital programs would have been
approximately $1 billion more than the present $200 million. 51
The primary solution to the problem of providing adequate funds is
to amend present Medicare and Medicaid legislation to include all
public mental hospital patients. The funds from these Medicare
and Medicaid benefits should go directly to the state mental hospital
agency, rather than into the general funds of the state from where it
might be diverted to other state needs, e.g., education, welfare, roads,
etc. Such funds would provide the money needed to improve care in
48. For statistical data on national health expenditures, and in particular on 1970
Medicare and Medicaid expenditures, see U.S. DEr. HEALTH, EDUCATION AND WELFARE,
SOCIAL SECURITY ADMINISTRATION, OFFICE OF RESEARCH AND STATISTICS, RESEARCH
STATISTICAL NOTE No. 1, NATIONAL HEALTH EXPENDITURES, CALENDAR YEARS 1929-70

AND

at 7
(DHEW Pub. No. (SSA) 72-11701, Jan. 14, 1972). For a discussion of this data, see D.R.
RICE & B.S. COOPER, NATIONAL HEALTH EXPENDITURES (DHEW Pub. No. (SSA) 72-11700, reprinted from Social Security Bulletin, January, 1972).
49. Newman, note 35 supra, at 9-10, stated that in 1969 with the District of Columbia
and 30 states electing the Long Amendment option, note 43 supra, total federal, state and
local Medicaid expenditures for patients over 65 years in all mental hospitals was $307
million. The federal share of these expenditures was a little over 50%.
No data is available for 1970; since four more states have elected the Long Amendment
option (and with inflation), costs may rise about $50 million as it has every year since
1967. Therefore, the total expenditure may be about $350 million, and the federal share
should be about $175 million for Medicaid. Part of the $175 million, however, goes for
mental patients over 65 not cared for in public mental hospitals.
In 1969, Medicare expenditures for psychiatric care for patients over 65 was $93 million.
While this figure will, undoubtedly, also be higher in 1970, most Medicare expenditures go
for care in psychiatric services of general hospitals and in private psychiatric hospitals,
rather than for care in public mental hospitals. Rice, Knee & Conwell, note 42 supra.
Therefore, not more than $25 million will be paid through Medicare for patients over 65
in public mental hospitals.
The approximately $175 million from Medicaid and approximately $25 million from
Medicare makes the estimated sum of $200 million for 1970.
50. NATIONAL INSTITUTE OF MENTAL HEALTH, OFFICE OF PROGRAM PLANNING AND EVALUATION, BIOMETRY BRANCH, SURVEY AND REPORTS SECTION, STATISTICAL NOTE No. 40, PRovISIONAL PATIENT MOVEMENT AND ADMINISTRATIVE DATA-STATE AND COUNTY
MENTAL

HOSPrrALS, JULY 1, 1969-JUNE 30, 1970 6 (January, 1971).
51. One of the primary reasons for the exclusion of public mental hospital patients
from the original Medicaid and Medicare legislation was undoubtedly cost reduction. To
have included the entire state mental hospital system under the original bill would have
increased estimated costs by approximately 50%. As the costs of the Medicaid and Medicare programs have skyrocketed, the present inclusion of the state mental hospital system
would only require an increase of approximately 10% of total federal expenditures for
these programs. This is not too much to help solve the major unsolved problem of
national medical care.
Another reason for the exclusion of state mental hospital patients was undoubtedly the
belief that, with the increasing numbers of community mental health centers and beds
in psychiatric units of general hospitals, the state mental hospitals would take care of
decreasing numbers of patients annually-an erroneous belief as time has shown.
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these institutions, and would be the best, and most-needed, form of
federal revenue sharing.
Acting on the belief that current Medicare/Medicaid exclusions are
morally wrong, economically unnecessary, medically unjustified and
legally unconstitutional, 52 certain parties (including myself) are taking
the issue to court. Motions are currently being made in certain federal
court actions in Alabama and in New York. The litigants are asking that
the present exclusion be declared unconstitutional on the basis it constitutes a denial of equal protection of the laws and a deprivation of due
process of law in violation of the fifth and fourteenth Amendments to
the United States Constitution.

5

3

The suggested changes in present Medicare and Medicaid legislation
proposed above should have an important impact upon various proposals now being made for the provision of additional federal funds for
the extension of national health care planning. As the exclusion from
present legislation is usually overlooked, it is not surprising to find that
proposals (by the American Medical Association," the American Hospital Association,55 President Nixon56 and Senator Kennedy, 57 and all
52. The question of whether the exclusion of public mental hospital patients from
Medicaid and Medicare legislation is constitutional has apparently never been raised
before in any case nor discussed in any law review article. In my opinion, the simple
reason it has not been mentioned before is that, in general, the legal profession is unaware of the exclusion. In discussing this subject with members of the Duquesne Law
Review Editorial Board on November 18, 1971, the constitutional problem was easily appreciated. Professor Cornelius Murphy, the Law Review advisor, suggested that Serrano
v. Priest, 5 Cal. 3d 584, 487 P.2d 1241, 96 Cal. Rptr. 601, (1971), and the thinking underlying that decision might be extended to the mental health area. The Serrano case held
that public school financing that relies heavily on local property taxes and causes substantial disparities among individual school districts in amount of revenue available per
pupil invidiously discriminates against the poor and violates the equal protection clause
of the fourteenth amendment. For further discussion of this thinking, see Schoettle, The
Equal Protection Clause in Public Education, 71 COL. L. Ray. 1355 (1971). For a discussion
of the significance of Serrano to the right to treatment see Comment, The Right to Treatment-Alternative Rationales, 10 DuQ. L. REv. 626 (1972).
Similarly, in December, 1971, when the Medicare/Medicaid exclusion was discussed with
George Dean, Esq., chief plaintiff's attorney in the Wyatt case (see note 16 supra), Dean
immediately suggested that it was unconstitutional. Dean decided not to raise the issue,
however, in future proceedings in the Wyatt case.
53. Although the main part of the claim is that the federal government is violating
requirements of the due process clause of the fifth amendment-which includes an equal
protection requirement-the question of a violation of the fourteenth amendment by state
officials is also raised. An injunction is requested, asking that state officials not refuse to
apply for these additional funds if the exclusion is declared to be unconstitutional. In
addition the prayer for relief requests that state officials not continue to mingle further
Medicaid and Medicare funds with the general funds of the state. The prayer for relief
specifically asks that any additional funds obtained be directly applied to improve care
and treatment in the state mental hospital system.
54. Health Care Insurance Assistance Act, S. 987, 92nd Cong., 1st Sess. (1971), commonly
known as Medicredit.
55. Ameriplan, devised by the American Hospital Association, is being reevaluated
and has not been introduced in Congress. For the original proposal, see RPOT OF A
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other proposals 5s for the extension of federally subsidized general
medical care to additional segments of our population) continue to
exclude public mental hospital patients from general coverage.
The Kennedy plan is sponsored by a Committee for National Health
Insurance. The Committee is composed of 100 prominent Americans
and includes leaders of labor such as the late Walter Reuther, leaders
of medicine such as Dr. Michael DeBakey and Dr. Howard Rome, a
former president of the American Psychiatric Association, leaders of
the lay mental health movement such as Mrs. Mary Lasker, and other
leaders from all aspects of American life. Without a dissent,5 9 all members of the Committee backed, as the major general exception to a comprehensive national medical care program, the continued exclusion of
the overwhelming majority of the 850,000 Americans now treated an-

nually in our public mental hospitals.
The nation can no longer afford to ignore such an exclusion. Hopefully as a result of the legislative and judicial attempts to extend present
Medicare and Medicaid legislation discussed above, amendments will be
,offered to all the proposed plans now being studied in Congress to
include public mental hospital patients as primary beneficiaries.60
SPECIAL COMMITTEE ON THE PROVISION OF HEALTH SERVICES, AMERICAN HOSPITAL AssociATION, AMERIPLAN-A PROPOSAL FOR THE DELIVERY AND FINANCING OF HEALTH SERVICES

IN THE UNITED STATES (1970).
56. National Health Insurance Partnership Act, S. 1623, 92nd Cong. 1st Sess. (1971).
57. Health Security Act, S. 3, 92nd Cong., 1st Sess. (1971).
58. For a discussion of all proposals, but with the prejudices of one who sponsored the
proposal known as the Kennedy Plan, see Glasser, Mental Health, National Health Insurance, and the Economy, 23 HOSPITAL & COMMUNITY PSYCHIAT. 17 (1972). See also a
comment on this paper, Gibson, Editorial-Of Doubters and Zealots, Id. at 14.
59. A description of the Kennedy Plan by one of its major proponents and architects is:
The entire range of personal health services would be covered, including care for
the prevention and early detection of disease, the treatment of illness, and rehabilitation. With four exceptions, there are no restrictions on needed services, no cut-off
points, no co-insurance, no deductibles and no waiting periods. The four exceptions
are dictated by the inadequacies of existing resources or management potentials with
respect to skilled nursing, home care, dental care, prescription drug and appliances,
and mental health care.
Hospitalization for mental health care is limited to 45 consecutive days of active
treatment during a benefit period, which is renewable annually. This duration of
coverage is well within the period of time in which many who are mentally ill either
respond to short-term hospital care or finally require transfer to a public mental
hospital. (Emphasis added.)
Glasser, supra note 58, at 21. Dr. Glasser is the Director of the Social Security Department
of the United Automobile Workers of America and one of the 100 American intellectuals
composing the Committee for National Health Insurance. This elite of American society,
which included a former president of the American Psychiatric Association, saw nothing
wrong in excluding almost all the 850,000 other Americans treated annually in our state
mental hospital system from their so-called comprehensive national health care plan.
60. Unless the suggested amendments are made, it is probable that all the presently
proposed plans-by continuing the exclusion of almost all public mental hospital patients
-will only exacerbate a trend that has been warned against by Dr. Francis J. O'Neill, a
prominent New York state mental hospital superintendent:
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III.

ADEQUATE ALTERNATIVE FACILITIES
ARE NOT AVAILABLE

A recent report by the Group for the Advancement of Psychiatry
protested against the "current bandwagon movement" against psychiatric hospitals as exemplified by slogans such as "Keep patients out of

psychiatric hospitals as much as you can; Use the psychiatric ward of a
general hospital instead of a mental hospital; The only good psychiatry
is treatment in the community." 6' The protest by this distinguished
group against the slogans of the "current bandwagon movement" reflects a dichotomy in American psychiatric practice and thinking con-

cerning a basic clinical question: "What diagnostic and treatment
62
services are required to facilitate the patient's recovery?"
On one side, there are those who believe that psychiatric hopitals are
an integral and necessary component of the therapeutic continuum; and
and that when properly structured, efficiently administered and intelligently staffed, these institutions provide a singularly important part of
comprehensive psychiatric care. 63 On the other side are those who believe that psychiatric hospitals should be abolished as having no essential
function; and that their present functions in the psychiatric therapeutic
continuum could better be performed by extra-psychiatric hospital
alternatives64-primarily the community mental health center65 and the
If the [state mental] institution becomes the wastebasket . . . for the chronically ill
from communities unwilling or unable to manage them, if its administration is
rendered impotent by lay supervision, and if it cannot associate itself with teaching
institutions, it will become the modem day counterpart of the Bedlams, the Bicetres,
and the Alms Houses of past generations.
O'Neill, The Public Mental Hospital in Transition, 29 PSYCHIAT. DIGEST 25 (Apr., 1968).
61. CRIsIS IN PSYCHIATRIC HOSPITAUZATION, note 26 supra, at 59.
62. Id. at 60.
63. CRISIS IN PsYcHIATuc HOSPITALIZATION, note 26 supra.

64. Over the years, the legislative histories of various statutes in this field show that
the advocates of extra-psychiatric hospital alternatives have repeatedly indicated both to
the nation and to the Congress that their alternatives are intended to, and are capable of,
supplanting the state hospital system. For example, at the 1963 hearings, (on federal
funding of community mental health centers) speaking to the House Committee on Interstate and Foreign Commerce, Mr. Boisfeuillet Jones, Special Assistant for Health and
Medical Affairs of the Department of Health, Education and Welfare, said:
What is contemplated in the mental health program is an effort to transfer the care
of the mentally ill from custodial institutions operated almost totally by the states, to
community facilities and services whereby those who have mental and emotional
problems can be served in their communities in a way comparable to the services
provided for those who are physically ill ....
This bill, then, is designed to provide a
stimulus to the states to give special attention to the need for psychiatric facilities,
to move the care of the mentally ill into the community and out of these large state
mental institutions.
Because Congress accepted that a network of community-based services would

eliminate the need for state hospital treatment, then however much mental health
centers may accomplish in other ways, they will not accomplish the goal for which
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66
psychiatric unit in the general hospital.
Such debate misses the point. The issue that must be addressed at this
time, is to decide how to implement the right to treatment for 850,000
Congress established the program unless they can stem the flow of the mentally ill
to the state hospitals. (Emphasis added.)
R.M. GLASSCOTE, J.N. SussEx, E. CUMMING & L.H. SMITH, THE COMMUNITY MENTAL HEALTH
CENTER-AN INTERIM APPRAISAL, JOINT INFORMATION SERVICE OF THE AMERICAN PSYCHIATRIC
ASSOCIATION AND THE NATIONAL ASSOCIATION FOR MENTAL HEALTH 11 (1969).

An important aspect of the activities by the representatives of the Department of
Health, Education & Welfare, of the National Institute of Mental Health, and of the
American Psychiatric Association and of the National Association is frankly whether they
have ethically advocated their viewpoints on extra-hospital alternatives before Congress
and before the nation. Rarely is either Congress or the nation informed of other pertinent
data that is well-known in this field:
The Soviet Union has for 25 years operated a district dispensary system that resembles the community mental health center program in the United States, but it has
not eliminated the need for the mental hospital. The number of hospital admissions
has increased but the length of stay has become shorter. The need for the mental
hospital continues in Great Britain and in Holland, where community-based psychiatric programs have been operating for some years.
Id. at 13. See also, ELEVEN INDICES, note 11 supra, at 8, for similar results in the United
States.
For a discussion of the concepts of community psychiatry, see S.B. GOLDSTON, CONCEPTS
OF COMMUNITY PSYCHIATRY-A FRAMEWORK FOR TRAINING, NATIONAL INSTITUTE OF MENTAL
HEALTH, NATIONAL INSTITUTES OF HEALTH, (Public Health Service Pub. No. 1319, 1965).

65. Federally sponsored community mental health centers established under legislation
initially passed in 1963 are primary alternatives to state mental hospitals. The recommended services to be provided by these centers are:
State plan; elements of adequate services; facilities; relationship to other planning.
(a) Adequate services. The State plan shall provide for the following elements of
service which are necessary to provide adequate mental health services for persons residing in the State, which shall constitute the elements of comprehensive mental
health services:
(1) Inpatient services;
(2) Outpatient services;
(3) Partial hospitalization services such as day care, night care, weekend care;
(4) Emergency services 24 hours per day must be available within at least one of
the first three services listed above;
(5) Consultation and education services available to community agencies and professional personnel;
(6) Diagnostic services;
(7) Rehabilitative services, including vocational and educational programs;
(8) Precare and after-care services in the community, including foster home placement, home visiting and half-way houses;
(9) Training;
(10) Research and evaluation.
42 C.F.R. § 54.203 (1971). At present, however, only the first five of the above categories
are essential to qualify for federal funds. 42 C.F.R. § 54.212 (1971).
For a study of existing community mental health centers at the time the federal government entered this field, see R. GLASSCOTE, D. SANDERS, H.M. FORSTENZER, & A.R. FOLEY,
THE COMMUNITY MENTAL HEALTH CENTER-AN ANALYSIS OF EXISTING MODELS, JOINT
INFORMATION SERVICE OF THE AMERICAN PSYCHIATRIC ASSOCIATION AND THE NATIONAL ASSOCIATION FOR MENTAL HEALTH IN ASSOCIATION WITH THE DIVISION OF COMMUNITY PSYCHIATRY,
COLUMBIA UNIVERSITY AND THE DEPARTMENT OF MENTAL HEALTH, AMERICAN MEDICAL

ASSOCIATION

(1964).

For comments

on developments

MENTAL HEALTH CENTER-AN INTERIM APPRAISAL,

66.

note

since

then, see THE COMMUNITY

64 supra.

For an excellent comprehensive description of the pyschiatric unit in a general

hospital, one of the oldest but until recently overlooked, parts of comprehensive community psychiatric care in our nation, see M.R. KAUFMAN,
GENERAL HOSPITAL-ITS CURRENT AND FUTURE ROLE
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(1965).

THE PSYCHIATRIC UNIT IN A
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Americans treated annually in the state mental hospital systems. The
issue at this time is not to decide whether or not the public psychiatric
hospital should be abolished in the future.
If one reviews the alternatives to public mental hospitalization, e.g.
the community mental health center;67 the psychiatric unit in the
67. Although the community mental health centers receive a great deal of publicity
as an extra-hospital alternative, in 1969, they accounted for only 4 percent of the inpatient
care episodes for all ages except for the 65 and over age group where they accounted for
only 2 percent. By contrast, the state mental hospitals accounted for 46 percent of the
nation's total inpatient care, the Veterans Administration psychiatric hospitals and general
hospitals for 12 percent, general hospital psychiatric inpatient services for 31 percent,
private mental hospitals for 6 percent and residential centers for emotionally disturbed
children for 1 percent.
As to out-patient psychiatric data-not including visits to offices of private psychiatrists
-in 1969, federally funded mental health centers treated only 15 percent of the nation's
total out-patient care episodes. By contrast, the Veterans Administration accounted for
only 2 percent while the other psychiatric outpatient services accounted for 83 percent.
This last category includes out-patient psychiatric services of non-Veterans Administration
public hospitals, of general hospitals, of private psychiatric hospitals, and of unaffiliated
psychiatric clinics. SURVEY AND REPORTS SECTION, BIOMETRY BRANCH, OFFICE OF PLANNING AND
NATIONAL INSTITUTE OF MENTAL HEALTH, HEALTH SERVICES AND MENTAL
HEALTH ADMINISTRATION, STATISTICAL NOtrE No. 58, DISTRIBUTION OF PATIENT CARE EPISODES
IN MENTAL HEALTH FACILITIES, 1969, (DHEW Pub. No. HSM 72-9012, 1972).
EVALUATION,

Furthermore, because of the limited capacity of these centers and other out-patient
facilities, it is not unexpected to find that almost two-fifths of the 376,000 patients discharged from state mental hospitals in 1969 were not referred for further treatment or
care or for some type of rehabilitation program following hospitalization. Id., STATISTICAL
NOTE No. 57, REFERRAL OF DISCONTINUATIONS FROM INPATIENT SERVICES OF STATE AND
COUNTY MENTAL HOSPITALS, UNITED STATES, 1969, (DHEW Pub. No. HSM 72-9012, 1972).

An effect of too rapidly discharging state mental hospital patients to inadequate community mental health facilities can be seen from the following newspaper account of
certain developments in Suffolk County in New York:
For their care after discharge, all patients are supposed to be seen regularly by
psychiatrists with community mental health facilities. But there are only three such
state-run facilities in Suffolk County . . . . State officials concede that at least eight
would be needed to handle the caseload. So, while 13,720 patients were "discharged"
from the state hospitals in Suffolk last year, fewer than 7,000 were ever formally
"referred" to community clinics, mostly operated by the county.
The result, at times, is what happened at the Lakehurst Inn in Bay Shore. Former
mental patients living there, 10 in a single basement where a cesspool overflows
regularly and nearly 50 elsewhere in the crowded frame building, were frequently
found wandering across neighbors' lawns in the middle of the night. Several appeared
on the main thoroughfare, West Main Street, directing traffic.
Many of the derelicts and alcoholics in New York City who sleep in doorways at
night, panhandling for the money to buy a bottle of muscatel, were [former]
patients ...
Andelman, Discharged Mental Patients Create Problems in State, N.Y. Times, Feb. 15,
1972, § I at 59, col. 1.
This failure of the community mental health center to be available for the chronic
psychotic patient often receives comment, without any solution being offered:
Finally, as regards the centers, I am concerned that so few seem, as yet, to have
mounted the long-term supportive and rehabilitative services so badly needed by the
"classic" mental patient-the schizophrenic.
Garber, The Proper Business of Psychiatry, Presidential Address of Robert S. Garber, M.D.
to American Psychiatric Association, 128 AMER. J. PSYCHIAT. 1, 7 (1971).
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general hospital; 68 the voluntary and private psychiatric hospital; 69 the

old age or nursing home;

0

the local residential facility; 71 the half-way

68. The in-patient psychiatric units of general hospitals treat 31 percent of the
nation's annual total of psychiatric in-patients. DISTRIBUTION OF PATIENT CARE EPISODES IN
MENTAL HEALTH FACILITIES, note 67 supra. As the total number of beds in these units is
increasing annually, it is to be expected that the total number of patients being treated
is also increasing annually. However, past increases have not decreased the burden on the
state hospital system; see text of article supra, pp. 580. As these units now, and in the past,
have operated at a high occupancy rate without decreasing the burden on the public
mental hospitals, it is unlikely, I believe, that they will suddenly provide a suitable
alternative (with adequate capacity) to handle appreciable numbers of chronic psychotic
patients usually found in our state hospitals. SURVEY AND REPORTS SECTION, BIOMETRY
BRANCH, NATIONAL INSTITUTE OF MENTAL HEALTH, HEALTH SERVICES AND MENTAL HEALTH
ADMINISTRATION, PUBLIC HEALTH SERVICE, DEPT. OF HEALTH, EDUCATION & WELFARE, STATISTICAL NOTE 44, GENERAL HOSPITAL PSYCHIATRIC INPATIENT UNITS, 1969-1970 (DHEW

Pub. No. HSM 72-012, 1971).
Furthermore, however, these units are not the preferable facility to care for many types
of psychiatric patients:
The patients in psychiatric units are in familiar surroundings within their own
communities. They are near family and friends, and their hospitalization does not
lead them to feel that they are different from others. They are patients of practicing
psychiatrists who continue treatment during hospitalization and following hospital
discharge, in thei re.
This continuity of relationship between physician and
patient is like that of other practicing physicians in the community.
There are patients, however, whose therapeutic needs cannot be met in psychiatric
units. These are the patients suffering from such illnesses as chronic depression, severe
personality disorder, post-partum psychosis, or drug addiction. These patients, and all
those whose illnesses are manifested in grossly disordered behavior, need to be withdrawn from the community. They need to have limitations set on their activities and
to live for a time in a controlled and structured environment. They can only be
treated in mental hospitals. They require prolonged periods of hospitalization which
cannot be provided in the psychiatric units of general hospitals.
L.H. Bartemeier, Relationship of the Psychiatric Unit to Private Hospitals in KAUFMAN,
note 66 supra, at 438. See also CRISIS IN PSYCHIATRIC HOSPITALIZATION, note 26 supra.

69.

The private psychiatric hospital now treats only 6 percent of the nation's total

number of psychiatric in-patients. DISTRIBUTION OF PATIENT CARE EPISODES IN MENTAL
HEALTH FACILITIES, 1969, note 67 supra. Although these institutions have always treated

comparatively small numbers of patients, both the institutions and their staffs often are
among the elite of American psychiatry, sometimes becoming household words, e.g. the
Menninger Clinic and Dr. Karl Menninger. They have also traditionally treated the
socio-economic elite of America and it is unrealistic to expect these hospitals to offer any
significant alternative to the state mental hospital system. It is more likely, that in the
future, as in the past, when even wealthy families are unable to continue to pay for the
very expensive psychiatric care in private hospitals, state hospitals will be the recipient.
In 1971, the world famous Menninger Hospital admitted only 216 patients, an increase
from the 148 admitted the year before. This low number of admissions exists in a hospital
that not only has a short-term diagnostic and treatment unit, but also such extrapsychiatric hospital alternatives as a family care program, an out-of-hospital apartment living program, a transitional day hospital, and a halfway house. ANNUAL REPORT
OF THE MENNINGER FOUNDATION 7 (1971). Despite the comparatively low number of
patients, the Menninger facility has more than 80 psychiatrists alone on its staff. ANNUAL
REPORT OF THE MENNINGER FOUNDATION 42 (1968-69).
70. During the last few decades, an increasing number of our aged have been sent
away from their homes and into public institutions-mental hospitals and homes for
the aged. This has come about for several reasons, e.g., an increasing number of aged,

an increasing tendency towards small, nuclear families rather than large, extended families,
and our culture's tendencies to increasingly reject the aged socially and economically.
The realistic maxim of a simpler, poorer and often happier America of "once a man,
and twice a child" is not well received or appreciated in a self-centered and child oriented
society such as modern-day America.

Patients over 65 continue to make up a significant proportion of the resident patients
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in our state mental hospitals. In 1967, of 394,000 resident patients, 66,000 were between
65 and 74 years of age, and 53,000 were 75 and over. NATIONAL INSTITUTE OF MENTAL
HEALTH, HEALTH SERVICES AND MENTAL HEALTH ADMINISTRATION, PUBLIC HEALTH SERVICE,
U.S. DEPT. HEALTH, EDUCATION & WELFARE, MENTAL HEALTH FACILITIES REPORT, SERIES
A-No. 2, PATIENTS IN STATE AND COUNTY MENTAL HOSPITALS 1967 56 (Public Health Ser-

vice Pub. No. 1921, 1969).
Traditionally, the movement of a significant number of elderly patients from state
mental hospitals to old-age nursing homes is considered an acceptable and realistic extrahospital alternative facility. However, a recent Group for the Advancement of Psychiatry
Report in commenting on this general area clearly pointed out the controlling factor:
It is often said that older people are in mental institutions not because they are
mentally ill, but simply because there is no other facility for them. We believe this
point has been overstated and that, in any case, it is misleading as long as "other"
facilities remain inadequate. It does not matter so much what the name of the institution is. What matters is the provision of quality care. (Emphasis added.)
COMMITTEE ON

AGING,

GROUP

FOR THE ADVANCEMENT

OF

PSYCHIATRY,

TOWARD

A

PUBLIC

686 (Nov., 1970). The same study
commented on other well known data, which is never mentioned by those who advocate
the sole provision of community facilities. The subject matter of this data is the California experience of a rapidly decreasing state hospital population.
Furthermore, in the recent confusion of the Medicare and Medicaid programs, the
trend toward "moving bodies" from state hospitals to extended care facilities in order
to attract larger federal payments increases the alarming prevalence of relocation and
its accompanying disorders. Increases in death rates following relocation have been
noted among several elderly populations. A study by Margaret Blenker showed that,
even with careful preparation of the older person before his being moved, mortality
increased in the relocated population. Other studies showed similar findings.
Id. at 662.
Another study of a California program showed that elderly patients transferred to nursing homes because they did not need the more extensive services of the state mental
hospitals actually regressed as a result. The study revealed that after one year the group
had worse self-orientation and self-maintenance than the control group of originally more
deteriorated patients who had remained in the state hospital. Thus, it is not at all clear
that small, privately managed nursing and boarding homes, with fewer staff, less state
control, and fewer capital alternatives, will serve the elderly mental patients any better
or indeed as well. Id. at 662-63. Expanding upon this point, a long-standing crusader who
in the 1940s led the attack against misplacing the aged who were not mentally ill in public
mental hospitals, now frankly comments:
Today, thanks to increases in community facilities and better diagnostic techniques,
fewer children or retardates of any age are misplaced in mental hospitals. But with
the aged, it is a quite different, unhappier story. They are often, if not usually, without benefit of psychiatric care even when it is indicated.
Instead of misplacing them in psychiatric hospitals, society has found a new dumping ground, the so-called nursing home and/or the so-called community. And except
for a handful of dedicated geriatric psychiatrists, psychiatry not only has failed to
protest this outrage, but has aided and abetted it.
POLICY ON

MENTAL

HEALTH CARE OF THE ELDERLY

[H]owever grisly the geriatric service of a mental hospital may be, it is better as a
rule than the usual low-cost nursing homes I have seen. There is at least an atmosphere
of professional tolerance, and somewhere on the premises a psychiatrist. In most nursing homes even general medical care is inadequate, and psychiatry conspicuous by its
absence.
Stern, Nursing Homes Seen as Dumping Ground for Aged, A Commentary, Psychiatric
News (official newspaper of the American Psychiatric Association) Nov. 18, 1970, p. 10,
col. 1. See also C. TOWNSEND, PROJECT DIRECTOR, OLD AGE: THE LAST SEGREGATION (Ralph
Nader's Study Group Report on Nursing Homes 1971); Psychiatry and the Elderly-Special Section, 127 AMER. J. PSYCHIAT. 950 (1971).

71. Advocates of small local residential facilities as alternatives to state mental hospitals too often overlook the fact that large public mental hospitals in this nation originally arose from humane attempts to provide satisfactory living conditions for the poor
mentally ill and mentally retarded of the community. At that time a belief existed that
the mentally disabled were kept in grossly unsatisfactory local facilities. A realistic attack
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on the concept of the small local facility being necessarily preferable to the large public
hospital is, therefore, not new:
In preferring either private licensed houses, or small asylums, or lunatic wards
attached to workhouses, to asylums especially adapted to the insane, the state of those
to be provided for is entirely disregarded, and the actual condition of pauper lunatics, both in workhouses and in private licensed houses is entirely overlooked. The
insane poor are of necessity exposed in both such places to innumerable disadvantages
only to be avoided in larger public asylums. Their diet, their clothing, their lodging,
are all generally of the most wretched description; the means of occupation are very
limited; space for exercise is wanting; means of recreation and amusement are unthought of or unknown; . . .
[A]t present the public or county asylums are nearly filled with old and incurable
cases; the patients having been first sent, in the recent and curable state of their
malady, to the private licensed houses, or detained in workhouses, and only transferred to the county asylums when they became unmanageable or were considered to
be incurable.
CONOLLY, THE CONSTRUCTION AND GOVERNMENT OF LUNATIC ASYLUMS AND HOSPITALS FOR
THE INSANE 2-3 (1847). For a similar discussion as to developments in America in the early
1800s, see the classic work, DEUTSCH, THE MENTALLY ILL IN AMERICA, A HISTORY OF THEIR
CARE AND TREATMENT FROM COLONIAL Tims 114-31 (2d ed. 1949).
As a reaction to the poor care now being given in too many state mental hospitals, and
r
s
n
y patients in these
to the "institutionalism" that fosters dependence a
institutions, an increasing movement to place state mental hospital patients in small local
residential facilities outside of, and unaffiliated with, the state mental hospital system has
taken place. Such an alternative facility is similar to an old-age home, except that usually
it is for patients under 65.
The advantages of this facility are that it is often cheaper for the government and it
removes the stigma of being a patient in a state mental hospital-both from the family
and from the patient. In addition such a facility allows the patient freer access into the
community, thereby hopefully decreasing institutionalism with its accompanying dependence and regression. The local residential facility is increasingly used in California and
is an important factor in the decreasing resident state hospital population in that state.
Too often, however, the transfer is only cosmetic. It results in the state hospital appropriation being transferred to the state welfare agency appropriation with no financial saving
to the government. Furthermore, the transfer may work to the disadvantage of the patient
as when medical care and rehabilitation are both minimal at the local facility.
In California, every county receives an appropriation from the state for the care of its
mentally ill. If the county sends a patient to the state mental hospital, the county is billed
for the care of this patient. As a result many counties have arranged to keep their mentally
ill within the respective county in private residential facilities. The cost to the county for
care in these local private facilities is less than the cost to the county of care in the wellrun California state hospitals. Furthermore, all the money stays in the particular county.
A recent conversation with a well-known researcher on the California changes disclosed
what was to be expected. He acknowledged that living conditions and physical comforts
in these private facilities were often grossly inadequate, and that rehabilitation was totally absent. Unfortunately he has chosen not to mention conditions in alternative residential facilities in his extensive reports on the changes in the California system. Accordingly, the care that would be condemned if given in the state hospital system is being
condoned when given in the alternative care system.
In New York, social service departments of the state mental hospitals place patients in
small rooming houses, or with families who care for up to six patients. The sum of $160
per month is provided by the state for food and shelter. These former patients are now
on the state's welfare rolls rather than on the state's mental hospital rolls. Andelman, note
67 supra. By contrast, the daily cost of maintenance in a state hospital is $13 per day
which also covers medical services, rehabilitation, etc. ELEVEN INDICES, note 11 supra, at 13.
While many of these residential facilities undoubtedly provide humane care, many undoubtedly do not. There is no effective state supervision of such alternative facilities. It is
not surprising to find fire hazards and overcrowding in such facilities to an extent that
does not exist in the New York state hospitals. Andelman, note 67 supra; N.Y. Daily News,
Dec. 23, 1971, at BI, col. 1; Butler, The Responsibility of Psychiatry to the Elderly, in
Psychiatry and the Elderly-Special Section, 127 AMER. J. PSYCHIAT. 1080 (1971).
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house;72 the correctional facility; 73 the community-at-large;7 4 and the
72. The halfway house is an after-care facility designed to meet the needs of an individual who is in transition between a residential institution (such as a mental hospital)
and life in the community. It should provide a supportive, partly structured atmosphere
while facilitating the development of independence and social skills. Although not new,
and although universally recommended as a necessary part of the psychiatric therapeutic
continuum, halfway houses are still relatively rare. They are only considered as a recommended part, rather than as one of the five essential parts, of the federally funded
community mental health centers. 42 C.F.R. § 54.212 (1971).
Halfway houses are especially valuable when the patient has no family of his own to
return to, or when his family cannot cope with the patient's problems. For discussions
of the halfway house program in general, and for descriptions of several of the best known
of these unfortunately rare alternative facilities, see R.M. GLASSCOTE, E. CUMMING, I. RUTMAN, J.N. SussEx & S.M. GLASSMAN, REHABILITATING THE MENTALLY ILL IN THE COMJOINT INFORMATION SERVICE OF THE AMERICAN PSYCHIATRIC ASSOCIATION AND THE
NATIONAL ASSOCIATION FOR MENTAL HEALTH (1971); R.M. GLASSCOTE, J.E. GUDEMAN &
R. ELPERS, HALFWAY HOUSES FOR THE MENTALLY ILL, JOINT INFORMATION SERVICE OF THE
MUNITY,

AMERICAN PSYCHIATRIC ASSOCIATION AND THE NATIONAL ASSOCIATION

FOR MENTAL

HEALTH

(1971); and H.L. RAUSH & C.L. RAUSH, THE HALFWAY HOUSE MOVEMENT: A SEARCH FOR
SANITY (1968). For a description of a similar facility, significantly limited because it is on
the state hospital's grounds, see Pechan, A State Hospital Halfway House, 22 HOSPITAL &
COMMUNITY PSYCHIAT. 344 (1971).
73. Another alternative to the public mental hospital is the increased utilization of
penal institutions. On several occasions, I have pointed out that certain mentally ill
persons, particularly psychopaths, have been sent to inadequately staffed and overcrowded
state hospitals rather than to (equally understaffed and overcrowded) state penal facilities.
The continuance of such a procedure-while initiated as a humane reform-has allowed
coercive practices that would not have been sanctioned in the name of punishment in a
penal institution to be sanctioned in the name of therapy in a mental hospital. For discussions of such developments, see articles by Birnbaum, note 18 supra. For descriptions
of several treatment programs both in state penal and mental institutions, see P.L.
SCHEIDEMANDEL & C.K. KANNO, THE MENTALLY ILL OFFENDER-A SURVEY OF TREATMENT
PROGRAMS, JOINT INFORMATION SERVICE OF THE AMERICAN
THE NATIONAL ASSOCIATION FOR MENTAL HEALTH (1969).

PSYCHIATRIC

ASSOCIATION

AND

74. Another alternative is to allow the severely mentally ill person to return to, or
remain in, the community-at-large without any continual family or community agency
supervision or formal observation. Undoubtedly, a great number of society's severely mentally ill members function in this way. The person may have no family, or if he has a
family,. he may not wish to communicate with them, or vice versa.
These persons frequently receive continual community support by going on welfare.
For example, in New York City the welfare agency would supply them with a home,
clothes, part-time housekeeper, and medical care of a sort. Quite often such discharged
patients receive no community support--except perhaps for intermittent hospitalization.
Very frequently, they function without coming to the formal attention of any community
agency.
Since New York has rapidly decreased the number of resident patients in its state mental
hospitals during the last few years, one sees an increasing number of persons roaming the
streets at all hours, in all sorts of dress (and even undress), sleeping in the streets, etc.
Darnton, Alone and Homeless, "Shutouts" of Society Sleep in Doorways, N.Y. Times,
Oct. 26, 1971, § 2 at 82, col. 1.
As these people are only transferred from the state hospital rolls to the welfare rolls,
there is no real economic saving to the community. Too often there is a decrease in the
quality of needed care. The "discharge" alternative, it would seem, is often no proper alternative.
My comments on this aspect of the problem are, of course, neither new nor novel. They
are too often overlooked, however, by those who only keep repeating the catechism of
community psychiatry. The value of the state mental hospital for these people in the
community was early pointed out by Dr. Issac Ray, a preeminent middle nineteenth
century American mental hospital superintendent:
But it is not merely for the curable and the dangerous classes, that hospitals are
established. There are a multitude of other mental conditions that require their
peculiar ministrations, and many other ends to be obtained besides the cure of the
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home,7 5 one finds that alternative facilities are usually inadequate both
patient, and the safety of his friends. The comfort of individuals, the peace of
families, the good order of society, are objects as dearly within the scope of the operations of a hospital, as the cure of the curable and the custody of the dangerous. There
is that large class without near friends or relatives, whose freaks and fancies render
them improper inmates of a private family. There are those who wander from their
homes, and expose themselves to serious privations and dangers. There are men who
preach or proclaim their delusions in the streets, followed about by a rabble of men
and boys. . . . There are those who disregard all conventions of society, entering
houses at unsuitable times, dressing without thought of the customary proprieties,
or even decencies, stirring up strife between neighbors, spreading discord and confusion wherever they go, and exciting the alarms of the weak and timid. There are
those who, while under the easy and uniform restraints of a hospital, are harmless
and comfortable, but become dangerous subjects the moment they take their accustomed place in society in full control of themselves and their families. Now, are all
these afflicted ones to be denied the care and protection of the hospital because they
are neither curable nor technically dangerous?
Ray, Confinement of The Insane, 3 AMER. L. REV. 193, 201-02 (1869).
75. The final alternative is keeping the person in his home or in the home of a
relative. Throughout the nation, many of the severely mentally ill and mentally retarded
are kept at home-without any, or a minimum of, government support or intervention. This
conclusion is evident if one appreciates the significance of certain statistics. There is a variation from state-to-state of more than 1,000 percent in the rates of psychiatric hospitalization.
This significant variation occurs while the incidence and prevalence rates of severe mental
illnesses and mental retardations are essentially the same throughout the nation. Also
this significant variation in psychiatric hospitalization occurs in the absence of any concomitant variations in the community's resources of finances and medical personnel.
Furthermore such variation occurs in the absence of any concomitant variation in the
individual state's resources of extra-psychiatric hospital alternatives to care for the mentally disabled not within the state hospital system. For a further discussion, see articles
cited in note 12 supra.
The conclusion, that hospitalization is not an index of severe mental illnesses in the
community, is neither new nor novel. Dr. Paul Hoch, the former Commisioner of Mental
Hygiene of New York, commented at a time when New York had the highest resident
patient rate per 100,000 population:
[H]ospitalization is no true index of the number of schizophrenics in the community. The number of schizophrenics in the community is very large and we have a
large untapped reservoir. If you would build facilities, either clinics or hospitals, to
receive them, we very easily would be increasing the rate of hospitalization. This is
especially true in underdeveloped countries, which are now beginning to put in
psychiatric facilities. Whereas they formerly claimed that they had no psychotic
patients, their culture being such that it didn't produce schizophrenia, as soon as a
hospital is built it is filled, and immediately they are made to build another hospital.
Hoch, Discussion, in AMERICAN ASSOCIATION FOR THE ADVANCEMENT OF SCIENCE, EPIDEMIOLOGY OF MENTAL DISORDER 92 (B. Pasamanick ed., 1959).
The realistic choice, therefore, is not between the state mental hospital system and the
alternative facilities in the psychiatric therapeutic continuum, e.g. community mental
health center, in-patient psychiatric unit of a general hospital, etc. The basic choice is
between the state mental hospital system and the community-at-large and the home with
the last two providing minimal, if any, psychiatric and rehabilitative services. But if the
state hospital system does not provide a minimally humane physical and physiological
environment, are not the alternatives of the home or the community-at-large to be preferred?
Too often the true cost to society in general, and to the patient's family and the patient
in particular, is overlooked by keeping the patient at home. The patient usually does
nothing but look at the four walls at home all day as compared with activities in a wellrun state hospital. Both a high rate of psychiatric hospitalization and state spending on
public mental institutions have been justified as follows:
We repeat that too much stress has been laid upon the expense of caring for the
mentally sick. That expense is huge but even in those communities where state care
is low, community care is still considerable although it does not appear upon the
official records. In other words, placing a case of dementia praecox or a case of
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in numbers and often in services. They are incapable of properly treating any appreciable number of patients now being treated in our state
76
mental hospital systems.
feeblemindedness in an institution does not necessarily increase the cost of caring for
him. It may be just as costly to care for him, financially, and more costly from the
standpoint of social disorder and family suffering, in his own home. It is safe to say
that when a patient is placed in an institution, the social order is enhanced and that
the family can go about their life business with more effectiveness and greater comfort.
(Emphasis in original.)
COMMITTEE OF THE AMERICAN NEUROLOGICAL ASS'N FOR THE INVESTIGATION OF EUGENICAL
STERILIZATION, EUGENICAL STERILIZATION, A REORIENTATION OF THE PROBLEM 57-58 (1936).

Two cases from my own experience support the observations contained in the last
quotation.
I. In November, 1968, certain New York state hospital employees threatened to close
certain hospitals by a strike over salaries. This necessitated a large number of the less
disturbed patients being discharged immediately to their families. The other more disturbed patients were sent to other facilities that were not being struck. One study sample
showed that 28 percent of the chronic patients discharged under emergency conditions
were able to remain out for more than four weeks, and a large percentage of this 28
percent were still in the community after six months. Surprisingly perhaps, the families
with a low standard of living were more likely to keep the patient at home than were
the families with a comfortable standard of living. Barrett, Kuriansky & Gurland, Community Tenure Following Emergency Discharge, 128 AMER. J. PsYCHIAT. 958 (1972).
One of my patients-I am in general practice-a 55 year-old lady who worked fulltime as a ladies-room matron in a New York City theatre had her sister discharged to her
care during the threatened strike period. Previously a social worker from the state hospital
had discussed the permanent discharge of the patient, a 60 year-old chronic schizophrenic
personality who had been in the state hospital for more than 20 years, with my patient.
Upon the emergency discharge, the working sister (my patient) left her job and placed both
herself and the discharged patient on the welfare rolls. As full-time care of the discharged
patient was too much for one person, another working sister also quit her job and went on
welfare. As the original three-room apartment was now too small for the three sisters, they
found a large four-room apartment in a New York City Housing Department project. (The
cost of this apartment is from $80,000-$100,000.) Three persons are now on the welfare rolls
in a four-room city housing development-where before only one person was on the state
hospital system rollsl
II. Another case involved a 27 year-old single mother of seven children, all illegitimate
and probably all by different men. The entire family of eight is supported by welfare.
The mother was first hospitalized at the age of 16 with a psychotic decompensation. At
that time, she only had one child. Since that time, she has required frequent, but short,
periods of psychiatric hospitalization-becoming pregnant whenever not in the hospital.
After failing to conceive for three months with a new boy friend, she came to see me
because she was "worried about her health." Nothing was wrong physically. My suggestion
that after seven children, she consider either surgical sterilization by means of a tubal
ligation or a contraceptive device was declined, although there was no religious bar to
contraception. If all went "well," she is now pregnant with her eighth illegitimate child,
all nine being supported by welfare. The welfare agency provides the family with food,
clothing, a large apartment, medical care, and a permanent part-time (and frequently
full-time) housekeeper.
During periods of hospitalization, either for psychiatric purposes or for deliveries, the
children may be placed in alternative temporary facilities, or else the welfare department
may supply a twenty-four hour, seven day a week team of homemakers to keep the family
together.
In past years the mother probably would have been a permanent patient on the state
hospital rolls. Her one child would have then been placed in a foster home. Instead of two
persons on the public rolls, there are now eight or nine under the present system. For a
further discussion of this last situation, see Birnbaum, Eugenic Sterilization, note 17 supra.
76. It is interesting to see how the same problems as to the relationship among large
public psychiatric hospitals and the extra-hospital alternative facilities have arisen in
Great Britain. In Britain, the entire range of the psychiatric therapeutic continuum for
the last two decades (and as planned for the future) is almost totally under government
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What is undisputed, therefore, is that 850,000 patients are treated
annually in our public mental hospitals, and that this total number is
increasing every year. The total number continues to increase in spite
of increases in the number and types of alternative facilities. One must
conclude that no matter how strong (or how correct) one's belief is that
the state mental hospital system should be abolished, there are at present
insufficient numbers of proper alternative facilities available. Such
facilities simply could not handle the burden if any large number of
public psychiatric hospital patients were to be discharged.
CONCLUSION

In the 1970's the many thousands of Americans treated annually in
our public mental hospitals too often receive inadequate care and treatment. This problem continues to be the major unsolved national problem in the delivery of adequate health care. The constitutional right to
adequate care and treatment for state mental hospital patients is adfinancing and control. The British government has repeatedly announced its intention
to abolish the large psychiatric hospital and replace it with more community mental health
centers and more in-patient psychiatric units in general hospitals. For the latest announcement, see DEPT.OF HEALTH AND SOCIAL SECURITY, HOSPITAL SERVICES FOR THE MENTALLY ILL
(Her Majesty's Stationery Office, Dec. 1971).
However, British reality as to past achievements is the same as American reality as can
be seen by the following editorial comment in the British Medical Journal in commenting
on a study by Anthea Hailey:
[Tihe most solemn of all her warnings is . . . "Itis useful to calculate and predict
patterns of service utilization for the future, but the final question is one of value: is
the trend in the right direction?"
If by this she means that the present policy of switching the care of the chronic
psychotic from the mental hospital to community care is unwise, then, tragically
enough, there is more than a modicum of evidence that she is right. Community care
as it exists today has still to be proved to be much more than a resounding catchphrase ....

Harsher words appear in a recent Fabian pamphlet. . . . The pamphlet

makes the valid point that patients who were protected by the mental hospital, or
more precisely, given asylum, are now denied this protection and as a result of the
inadequacy of community services, "tend to swell the number of vagrants, unemployed
and criminals."
Editorial, Care of Chronic Psychotics,-BRITISH MEDICAL J.,-May 15, 1971, at 351. See also
Editorial, The Need for Mental Hospitals, LANCET, FEB. 27, 1971, at 438-39, for similar
comments on the failures of the British psychiatric therapeutic continuum.
After the repeated failures of various plans to change the nature of psychiatric care,
"the authors advance various explanations for this blow to their great expectations-save
the one that would appeal most to the experienced ... psychiatrist: chronic schizophrenia
is a chronic disease. The unfortunate set of superadded [social] attitudes may be eradicated,
but the disease process remains untouched." Rollin, Book Review, BITISH MEDICAL J..
Nov. 20, 1971, at 496.
From the foregoing discussion in this article, one can conclude that the public mental
hospital is, at present, a necessity in the spectrum of services that our society offers to its
severely mentally disabled. Many of these patients are simply hard-core medical problems,
usually complicated by secondary equally difficult hard-core social problems. It is not
unexpected, therefore, to find that there is no simple or complete solution to these
problems. Furthermore piecemeal solutions often create new problems.
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vocated as a solution to the problem. Problems of definition, enforcement, and particularly implementation 77 of the right have been discussed in order to give courts guidance when confronted with a right to
treatment issue.
The right to treatment is one (although vital) part of a national
mental health picture. To improve existing conditions, public mental
hospitals need additional revenue. It is believed the primary means of
77. This footnote may well raise the most important future problem. It may be
that soon the public mental hospital will no longer be overcrowded and understaffed.
Even with sufficient appropriations to build and maintain proper physical facilities and
to employ adequate numbers of competent, decent personnel, the question still remains
as to how to assure the patient proper care given certain realities. There exists in this country an increasing Civil-Service, welfare-like mentality of getting almost everything and doing
almost nothing in return. This attitude too often pervades all levels of our government
bureaucracy. In the face of constantly changing administrations, too many of our
state hospitals often reveal increasingly weak and non-psychiatric leadership. In addition,
an increasingly militant unionism frequently condones neglect, and intentional wrongs,
committed by employees of the hospital against the mentally ill.
Increasingly, measures such as ombudsmen are suggested in other areas of government.
Similar innovations appropriate to state mental hospitals should be considered. For discussions of the ombudsmen and other methods of complaining against government wrongs,
see GELLHORN, OMBUDSMEN AND OTHERS (1966) and GELLHORN, WHEN AMERICANS COMPLAIN

(1966).
In creating a system for the patient that is readily accessible and sensitive to his needs,
one should not build a Frankenstein readily capable of frequent and unwarranted harassment of hospital personnel. For a discussion of British attempts to handle this problem,
see Klein, The Health Commissioner, LANCEr, Feb. 26, 1972, at 482.
There is a very real need in the state hospital system for implementation of the right
to treatment by a procedure that, in the beginning, simply will act to prevent and punish
outright cruelty towards patients by a hospital staff. This problem is very real, and unfortunately is too often found throughout the nation.
In the New York state system alone, from my limited contact, I can find wrongful acts
by aides ranging from the stealing of Christmas toys and blankets from helpless children to
the unconscionable neglect of basic physical needs of the aged (together with cruel assaults
upon both groups), note 10 supra. In the past, I have found sodomy committed upon helpless
aged patients-even resulting in the killing of one patient during such an attack by an
aide. Hearings,note 5 supra, at 48. The problem is not limited to New York and is found
whenever attendants are not properly chosen and supervised. A recent article, N.Y. Times,
Nov. 27, 1971, § 1 at 24, col. 1, discusses homosexual attacks, by attendants of both sexes,
on institutionalized patients in Ohio. It also mentions assaults by attendants on patients
tied to doors and made docile by drugs.
In his classic monograph written in 1847 on the administration of mental hospitals,
Conolly devoted 41 of the 144 pages of the text to the appointment and supervision of
attendants carrying out their duties. Many of his comments are as relevant now, as then.
If I may rely on my own observation, no subject connected with the management
of the insane, either in asylums or in private practice, has received less adequate
attention than the selection of proper attendants, their proper treatment, their just
government, and their instructions in the various, and peculiar, and exhausting duties,
which necessarily devolve upon them.
When I had authority over the attendants ... it was a rule with me never summarily
to dismiss an attendant, except for cruelty; but never to overlook cruelty. There is no
other security for patients. Where a physician does not possess authority to do this,
... cruel conduct, the worst of all faults, will too often appear to be considered venial,
and the attendants will too soon learn that common humanity may be disregarded,
and the medical officers defied with impunity.
CONOLLY, note 71 supra, at 83, 114.
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increasing funds for state hospitals should involve the abolition of the
current general exclusion of public mental patients from Medicare/
Medicaid benefits. Such a change should preferably come about by
legislation, but must be fought in the courts if necessary. With proper
funding, it is believed that adequate numbers of competent professional and non-professional personnel can be recruited to work in our
state mental hospitals.
The importance of the right to treatment in a public mental hospital
cannot be overemphasized. It is believed at present, alternative extrapublic mental hospital facilities are insufficient to properly treat any
appreciable number of patients now treated by state hospitals. The
immediate problem in implementation of the right to treatment, then,
is to adequately fund and properly staff state hospitals rather than to
78
depend to any significant extent upon alternative facilities.
78. As this article went to press. Federal District Judge Frank M. Johnson Jr. issued
an order on April 13, 1972 detailing numerous objectives and institution-wide standards
to be implemented within six months at three Alabama institutions for the retarded and
mentally ill. Pgh. Press, Apr. 16, 1972, at A6, col. 1. Among the seventy-four guidelines
outlined in the order are objective numerical (staff/patient) and physical space requirements. The order as well as the opinion in Wyatt v. Stickney, recognizes and begins to
define the right to treatment. The critical question of enforcement and implementation,
especially in terms of financing, has yet to be squarely faced and resolved in the case.
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